e it

J Por

PP

"
el e COMBPTADOLLER SENEFAL

DECISION | - L. @E THGE U, TED BTAYES
-"I oWt VLSBT NG T ON, D.C. 206G an
r -~
FILE: B-192604 DATE: October 31, 1978

MATTER OF: pyrz-Kasch, Inc.--Request for

Reconsideration

DIGEST:

1.

Protester's cnntention that it was denied oppor-
tunity to receive and rehbut agency's report in
original protest is without merit becanze GAO
obtained no such agency report. Original protest’
fell within the ambit of GAO decisions which hold
that where it is clear from a protester's submis~
sions that the protest is without legal merit,
matter willi be decided on the basis of the pro-
tester's submission without obtaining a report
from the procuring activity.

Below-cost bids are discouraged but not prohibited
by procurement rejulations, so GAO will not object
to award n. contract on thls basis.

Prior decision dismissing protest is afilrmed since
protester neither presents evidence demonstrating
any error of fact or law, nor does it provid2 sub-
startive information not previously considered,

Request for confuzrence on reconsideration is deniad

whe_e matter can be promptly resolved withcut a4 ‘~n-

ference.

4
i

xurz—Kascﬁ, Inc. (Kurz), requests reconsideration

of its protest decided in Kurz-Kasch, Inc., B-192604,
September 8, 1978, 78-2 CPD , which summarily
dismisse. the protest.

the awardee's bid was a "Buy-In" which could only result

Kurz protested the procurement on the groﬂnds that

in a loss contract, and further, thot the awardee was

not

capable of producing the product required.
In dismissing the protest we stated:

"The protester's initial submission raiscs
issues which we have determined to be not
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reviewable by this Office. We have held thut

the poszibility of a "Buy-In" or the submiesion
of a below cost bid is not a proper lasis upon
which to challenge the validity of a rontract
avard. Inter~Con Security Systems, Inc., B-189165,
July 15, 1977, 77-1 CPD 434. Propver rejection
of a bid as extremely low requires a determi-
nation that the bidder is nonresponsible or
incapable of psrformance. See Futronics Yndus-
tries, Inc., B-185896, March 10, 1976, 76-1 CPD
169. However, this Office does not review pro-
tests which question an affirmative determina-
tion of resporsibility, such as the cne made in
the instant case, except in circumstances not
pertinent here. Cerntral Metal Products, Inc.,
54 Comp. Gen, 66 {1974), 74-2 CPI: 64."

In its request for reconsideration Kurz contends
that it was denied the opportunity to receive a copy
of and rebut urauments contained in the contracting
agencv's report. Kurz refers to our Bid Protest Pro-
nredures at 4 C.F.R. § 20.3(c) and (d) (1977; which
outline our notmul case development process of reguest-
ing an agency report and allowing the protestnr to
comment thereon. In the Kurz protest, haowever, there
was no ccntracting agency report, and the matter was
decided on the basis vf the protester's submission
without obtaining a report from the procuring activity
pecause it was clear from the protester's submissions
that the protest was without legal merit or not review-
able under our procedures. This nas been our practice
in a number of cases. See, for example, rire & Techni-
cal Equipment Corp., B-192408, August 4, 1978, 78-2 CPD
91; Midwest Service and Supply Co. and Midwest Engine,
Inc., B-191554, July 13, 1978, 78-2 CPD 34; Brawell
Shipyards,” Tnc., B-191451, March 24, 1978, 78-1 CPD
233, Western Brancg Diesel, Inc., B-190407, »>cember 2],
19%7, 77-2 CPD 494 and cases cited therein.

Although Kurz contends that an agency report was
necessary o determine whether the Army had, pursuant
to Dcfense Acynisition Regulation (DAR) § 1-311, taken
“certair. steps and techniques to avoid or ninimize a
"Ruy-In'," we do not pursue such aliegation.. We note
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that although DAR § i-31) discourag.ss a “Buv-In," it
does not prohibit oune. As such, we would not have a
legal basis for objecting to the award of a contract
even if a "Buy-In" couid be established., Inflated
Producis Company, I.c., B-190877, May 11, 1978, 78-1
CPD 362; IMBA, Incorporated, B-188346, B—187404,
November 9, 1977, 772 CBD 356.

Kurz further reiterates its wpinions concerning

- the alleged "Buy-In" and refers to a letter it sent

to the Secretary of the Army concerniny the prucure--
fiant in question and urging that we consider its
contents. After review of tae reconsideration cor-

-"espondence, including a ccpy of the Kurz letter to

*h& fecretary of the Army, we conclude that the Kurz
ruqJe"f neiiiive presepts evidernce demonstrating any
erPOLM“’ fact ov lew ip the criginal decisicn, nor

does, 1‘ prcvide substuntive information not previously
considered, ‘W find, thrrefore, no basis for our
reconsidqration in this matter. 4 C.F.R. § 20.9(a)
(1977); Marphy Pacific Marinc Salvage Company--Recon-—
sldevation, B-190678, lay 19, 1978, 7L-1 CPD 2386;
Science bSpectrum--~Request for Recon51derat10n, B--18988¢,

February 9, 1978, 78-1 CPD lll; CDI Marine. Pompauy--

request for Reconsideration, B- 188905, January 5,

1378, 78-1 CpD 5.

We note that Kurz also requests & conference prior
to our, recon51deration of this matter. “owever, our
Bid Protest ‘Procedures do not cxpllcitly provide for
conferences upon raconsideraticrn. Sew 4 C.F.R. § 20.9
+197%). 1t is the intent or the procedures to effect
"prompt resolqtlon" of raconsideration requests and
we believe a request for a conference should be granted
only where the matter cannot be promptly resolved with-
out.a conference. In our judgment, this is not such
a case. See Internationil Business Machines Corp,--
Reconsideration, 56 Comp. Gen. 875 (1677), 77-2 CPD
97. ’
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In view of the foreroing, our ducisicn

Kasch, Inn., svpra, is affirmed.

VAYR N O |
nepnes Comptroller General
of the United States

in Kurz-
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